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AMENDMENTS TO THE CLAIMS : 

This listing of claims will replace all prior versions, and lislings, of claims in the 
application: 

Listing of Claims: 

Claims 1-104. (cancelled) 

105. (currently amended) An apparatus for use in human spinal surgery across a disc 
space between two adjacent vertebral bodies, comprising: 

a guard member having a distal end, a proximal end, and a mid- 
longitudinal axis through said distal and proximal ends, said guard member 
having a passag o an op e nin g for providing protected acce ss to the disc space 
and the adjacent vertebral bodies, said passa ge having a cross section 
tr ansverse to the mid-longitudinal axis having a width and a heigh t transverse to 
the width, the width of said passage being greater thanjhe height of said 
passage along at least a portion of said passage : and 

an a - disc p e n etrating extension extending from said distal end of said 
guard member for insertion into the disc space between the adjacent vertebral 
bodies, sa id-dfee-ft e - fl otrat i ng extension having a portion for bearing against each 
ef4he-adj acont e nd fttetes-of the adjacent vertebral bodies, said portion ofsaid 




adjas ont ondp l ate s-of the adjacent vertebral bodies and a lower surface adapted 
to contact the other e^fefrs^a d j acent e ndp laies-of the adjacent vertebral bodies, 
said portion of said-dtee-p enotrating extension having a height between said 
upper and lower surfaces and a length sufficient to properly align and distance 
apart the adjacent vertebral bodies. 
1 06. (currently amended) The apparatus of claim 1 05 x further comprising a second 



-3- 

PAGE 6/14 * RCVD AT 6/2/2004 4:20:16 PM [Eastern Daylight Time] * SVR: USPT0-EFXRF-1/5 * DNIS:8729306 * CSID:3308772030 * DURATION (mm-ss):04-00 





extension having an upper surface adapted to contact one of tho 




06-02-2004 1 6 : 26 ' From-MART I N&FERRAROLLP 



330877Z030 



T-707 P. 007/014 F-414 



Application No. 09/991,579 
Amendment dated June 2, 2004 

107. (currently amended) The apparatus of claim 106 T wherein said disc penetfatmg 
extensions are diametrically opposed to each other and spaced apart from one 
another to provide access to the adjacent vertebral bodies from within the disc 
space. 

1 08. {currently amended) The apparatus of claim 1 05, wherein the height of said-efce 
p^aettatfft§ extension has at least a portion that approximates the height of the 
normal disc space between the adjacent vertebral bodies. 

1 09. (currently amended) The apparatus of claim 1 06, wherein said d i so p e n e trati ng 
extensions have the same height. 

1 10. (currently amended) The apparatus of claim 1 05, wherein said upper and lower 
surfaces for bearing against t h e adjac e nt e ndp l atos of the adjacent vertebral 
bodies diverge away from said guard member along at least a portion of their 
length, 

111. (currently amended) The apparatus of claim 105 T wherein said upper and lower 
surfaces for bearing against tbe-eratp fatos of t he adjacent vertebral bodies 
converge away from said guard member along at least a portion of their length. 

1 12. (original) The apparatus of claim 105 further comprising means for penetrating at 
least one of the two adjacent vertebral bodies. 

113. (original) The apparatus of claim 112, wherein said penetrating means includes a 
prong for penetrably engaging at least one of the adjacent vertebral bodies. 

1 14. (currently amended) The apparatus of claim 1 1 24 43, wherein said penetrating 
means includes teeth for insertion into the two adjacent vertebral bodies. 

1 1 5. (currently amended) The apparatus of claim 112444. whe rein said penetrating 
means is located at saidthe distal end of said guard member. 

Claims 1 1 6-1 20 (cancelled). 

1 21 . (currently amended) The apparatus of claim 1 05, wherein said disc p e n e tra ting 
extension has a tapered leading end to facilitate placement of said-dise 
penetratin g extension into the disc space. 

1 22. (previously presented) The apparatus of claim 105, in combination with a spinal 
fusion implant. 
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123. (previously presented) The apparatus of claim 122, in combination with a fusion 
promoting material. 

124. (previously presented) The apparatus of claim 123 f wherein said fusion 
promoting material is bone. 

125. (new) The apparatus of claim 105, wherein said guard member has an outer 
perimeter transverse to the mid-longitudinal axis with a width and a height 
transverse to the width, the width of the outer perimeter being greater than the 
height of the outer perimeter along at least a portion of the mid-longitudinal axis. 

126. (new) The apparatus of claim 105, wherein said guard member has a generally 
rectangular outer perimeter transverse to the mid-longitudinal axis along a least a 
portion of the mid-longitudinal axis. 

127. (new) The apparatus of claim 112, wherein said penetrating means has a tapered 
leading end to facilitate placement of at least one of said penetrating means into 
at least one of the two adjacent vertebral bodies. 

128. (new) The apparatus of claim 105, wherein said guard member is a hollow 
sleeve. 

129. (new) The apparatus of claim 105, wherein said distal end of said guard member 
is contoured to the curvature of the adjacent vertebral bodies against which said 
guard member is adapted to be placed. 

130. (new) The apparatus of claim 105, further comprising a footplate proximate said 
distal end of said guard member. 

131 . (new) The apparatus of claim 105, wherein said proximal end of said guard 
member has an increased outer dimension. 

132. (new) The apparatus of claim 105, wherein said proximal end of said guard 
member is configured to cooperatively engage an impact on member for 
receiving an impaction force for driving said guard member into the spine. 

133. (new) The apparatus of claim 105, further comprising a cap adapted to engage 
said proximal end of said guard member. 

134. (new) The apparatus of claim 105, in combination with a bone removal device 
having a portion sized for movement through said passage for forming through 
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said guard member an implantation space at least in part across the surgically 
corrected height of the disc space. 

135. (new) The combination of claim 134, wherein said bone removal device is one of 
a drill, a trephine, a reamer, an end mill, a chisel, and a burr, 

1 36. (new) The combination of claim 134, further in combination with a spinal insert 
adapted for insertion into the implantation space formed by said bone removal 
device. 

1 37. (new) The combination of claim 136, wherein said spinal insert is one of a dowel, 
an interbody spinal implant, and an interbody spinal fusion implant. 

138. (new) The combination of claim 136, wherein said spinal insert comprises at least 
in part bone, 

139. (new) The combination of claim 136, wherein said spinal insert is a bone graft. 

140. (new) The combination of claim 136, further in combination with a fusion 
promoting substance, 

141 . (new) The combination of claim 140, wherein said fusion promoting substance is 
bone. 

142. (new) The combination of claim 140. further in combination with a press for 
compressing said fusion promoting substance into said spinal insert. 

143. (new) The combination of claim 136, further in combination with an implant driver 
configured to insert said spinal insert into the implantation space formed by said 
bone removal device, 

144. (new) The combination of claim 134, further in combination with an instrument for 
removing from the spine the bone cut by said bone removal device. 

145. (new) The apparatus of claim 105, in combination with a lap for insertion through 
said guard member for tapping the two adjacent vertebra bodies. 

146. (new) The apparatus of claim 105, in combination with a distractor adapted to 
urge apart the adjacent vertebral bodies. 

147. (new) The combination of claim 146, wherein said distractor is an interbody 
distractor. 
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148. (new) The combination of claim 146, further in combination with at least a second 
distractor, said at least second distractor being differently sized relative to said 
distractor to form a set of distractors of graduated sizes. 

149. (new) An apparatus for use in human spinal surgery across a disc space between 
two adjacent vertebral bodies, comprising: 

a guard member having a distal end, a proximal end, and a mid- 
longitudinal axis through said distal and proximal ends, said guard member 
having a passage transverse to the mid-longitudinal axis tor providing protected 
access to the disc space and the adjacent vertebral bodies, said passage having 
a non-circular cross section along at least a portion of the mid-longitudinal axis; 
and 

an extension extending from said distal end of said guard member for 
insertion into the disc space between the adjacent vertebral bodies, said 
extension having a portion for bearing against each of the adjacent vertebral 
bodies, said portion of said extension having an upper surface adapted to contact 
one of the adjacent vertebral bodies and a lower surface adapted to contact the 
other of the adjacent vertebral bodies, said portion of said extension having a 
height between said upper and lower surfaces and a length sufficient to properly 
align and distance apart the adjacent vertebral bodies. 

150. (new) The apparatus of claim 149, further comprising a second extension 
extending from said distal end of said guard member for insertion into the disc 
space and for bearing against the adjacent vertebral bodies. 

1 51 . (new) The apparatus of claim 1 50, wherein said extensions are diametrically 
opposed to each other and spaced apart from one another to provide access to 
the adjacent vertebral bodies from within the disc space. 

1 52. (new) The apparatus of claim 1 50, wherein said extensions have the same 
height. 

153. (new) The apparatus of claim 149, wherein the height of said extension has at 
least a portion that approximates the height of the normal disc space between the 
adjacent vertebral bodies. 
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1 54. (new) The apparatus of claim 149, wherein said upper and lower surfaces for 
bearing against the adjacent vertebral bodies diverge away from said guard 
member along at least a portion of their length. 

155. (new) The apparatus of claim 149, wherein said upper and lower surfaces for 
bearing against the adjacent vertebral bodies converge away from said guard 
member along at least a portion of their length. 

1 56. (new) The apparatus of claim 149 further comprising means for penetrating at 
least one of the two adjacent vertebral bodies. 

1 57. (new) The apparatus of claim 1 56, wherein said penetrating means includes a 
prong for penetrably engaging at least one of the adjacent vertebral bodies. 

1 58. (new) The apparatus of claim 1 56, wherein said penetrating means includes teeth 
for insertion into the two adjacent vertebral bodies. 

159. (new) The apparatus of claim 156, wherein said penetrating means is located at 
said distal end of said guard member. 

160. (new) The apparatus of claim 156, wherein said penetrating means has a tapered 
leading end to facilitate placement of at least one of said penetrating means into 
at least one of the two adjacent vertebral bodies. 

161. (new) The apparatus of claim 149, wherein said extension has a tapered leading 
end to facilitate placement of said extension into the disc fcpace. 

162. (new) The apparatus of claim 149, in combination with a spinal fusion implant. 

1 63. (new) The apparatus of claim 1 62, in combination with a fusion promoting 
material. 

164. (new) The apparatus of claim 163, wherein said fusion promoting material is 
bone. 

165. (new) The apparatus of claim 149, wherein said guard member has an outer 
perimeter transverse to the mid-longitudinal axis with a width and a height 
transverse to the width, the width of the outer perimeter being greater than the 
height of the outer perimeter along at least a portion of the mid-longitudinal axis. 
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166. (new) The apparatus of claim 149 p wherein said guard member has a generally 
rectangular outer perimeter transverse to the mid-longitudinal axis along a least a 
portion of the mid-longitudinal axis. 

167. (new) The apparatus of claim 149, wherein said guard member is a hollow 
sleeve. 

168. (new) The apparatus of claim 149, wherein said distal enci of said guard member 
is contoured to the curvature of the adjacent vertebral bodies against which said 
guard member is adapted to be placed. 

169. (new) The apparatus of claim 149, further comprising a footplate proximate said 
distal end of said guard member. 

170. (new) The apparatus of claim 149, wherein said proximal end of said guard 
member has an increased outer dimension. 

171 . (new) The apparatus of claim 149, wherein said proximal end of said guard 
member is configured to cooperatively engage an impaction member for 
receiving an impaction force for driving said guard member into the spine. 

1 72. (new) The apparatus of claim 149, further comprising a cap adapted to engage 
said proximal end of said guard member. 

173. (new) The apparatus of claim 149, in combination with a bone removal device 
having a portion sized for movement through said passage for forming through 
said guard member an implantation space at least in part across the surgically 
corrected height of the disc space. 

174. (new) The combination of claim 173, wherein said bone removal device is one of 
a drill, a trephine, a reamer, an end mill, a chisel, and a burr. 

175. (new) The combination of claim 173, further in combination with a spinal insert 
adapted for insertion into the implantation space formed by said bone removal 
device. 

176. (new) The combination of claim 175, wherein said spinal insert is one of a dowel, 
an interbody spinal implant, and an interbody spinal fusion implant. 

177. (new) The combination of claim 175, wherein said spinal insert comprises at least 
in part bone. 
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178. (new) The combination of claim 1 75, wherein said spinal insert is a bone graft. 

1 79. (new) The combination of claim 1 75, further in combination with a fusion 
promoting substance, 

1 80. (new) The combination of claim 1 79, wherein said fusion promoting substance is 
bone. 

181 . (new) The combination of claim 179, further in combination with a press for 
compressing said fusion promoting substance into said spinal insert. 

182. (new) The combination of claim 175, further in combination with an implant driver 
configured to insert said spinal insert into the implantation space formed by said 
bone removal device. 

183. (new) The combination of claim 173, further in combination with an instrument for 
removing from the spine the bone cut by said bone removal device. 

184. (new) The apparatus of claim 149, in combination with a tap for insertion through 
said guard member for tapping the two adjacent vertebral bodies. 

185. (new) The apparatus of claim 149, in combination with a clistractor adapted to 
urge apart the adjacent vertebral bodies. 

186. (new) The combination of claim 185, wherein said distractor is an interbody 
distractor 

187. (new) The combination of claim 185, further in combination with at least a second 
distractor, said at least second distractor being differently sized relative to said 
distractor to form a set of distractors of graduated sizes. 



-10- 



PAGE 13/14 * RCVD AT 6/212004 4:20: 1 6 PM [Eastern Daylight Time] * SVR:USPT0-EFXRM/5 * DNIS:8729306 * CSID:3308772030 * DURATION (mm-ss):04-00 



